









































































































































































































































rights to third-country nationals. Nevertheless, the ECHR does impose duties on all Member
States of the Council of Europe (which includes all the Member States of the EU) to
guarantee the rights in the ECHR to all individuals within their jurisdiction (including non-
nationals). The ECtHR has maintained a balance between the State’s right to control what
benefits it may offer those enjoying the legal bond of nationality, against the need to prevent
States discriminating against those who have formed substantial factual bonds with the State.
The ECtHR has applied great scrutiny in matters relating to social security, if individuals can
show a strong factual tie to a State.

The entitlement of States to regulate entry and exit of their borders by non-nationals is well
established under public international law and accepted by the ECtHR. In this connection,
the ECtHR has primarily intervened in complaints relating to deportation of individuals where
they face inhuman or degrading treatment or punishment or torture in the destination State
(under Article 3),%° or have formed strong family ties in the host State which will be broken if
the individual is forced to leave (under Article 8).%*°

Example: in the cases of C. v. Belgium and Moustaquim v. Belgium the applicants, who were
Moroccan nationals, had been convicted of criminal offences and were to be deported.241
They complained that this amounted to discrimination on the basis of nationality since
neither Belgian nationals, nor non-nationals from other EU Member States, could be
deported in similar circumstances. The ECtHR found that the applicants were not in a
comparable situation to Belgian nationals, since nationals enjoy a right to remain in their
home State, which is specifically enshrined in the ECHR (under Article 3 of Protocol 4).
Furthermore, the difference in treatment between third-country nationals and nationals of
other EU Member States was justifiable because the EU had created a special legal order as
well as EU citizenship.

These cases should be compared to situations where the applicant has developed close
factual links to the host State, through a long period of residence or contribution to the State
through taxation.

Example: in the case of Andrejeva v. Latvia the applicant was formerly a citizen of the former
Soviet Union with a right to permanent residence in Latvia.?** National legislation classified
the applicant as having worked outside Latvia for the period prior to independence (despite
having been in the same post within Latvian territory before and after independence) and
consequently calculated her pension on the basis of the time spent in the same post after
independence. Latvian nationals in the same post, in contrast, were entitled to a pension
based on their entire period of service, including work prior to independence. The ECtHR
found the applicant to be in a comparable situation to Latvian nationals since she was a
‘permanent resident non-citizen’ under national law and had contributed taxes on the same
basis. It was stated that ‘very weighty reasons’ would be needed to justify differential
treatment based solely on nationality, which it said did not exist in the present case.
Although it accepted that the State usually enjoys a wide margin of appreciation in matters of
fiscal and social policy, the applicant’s situation was factually too close to that of Latvian

239 gee, for example, ECtHR, Chahal v. UK (No. 22414/93), 15 November 1996.

240 Although these cases stand lower chances of success. See, for example, ECtHR, Abdulaziz, Cabales and
Balkandali v. UK (Nos. 9214/80, 9473/81 and 9474/81), 28 May 1985.

21 ECtHR, C. v. Belgium (No. 21794/93), 7 August 1996; ECtHR, Moustaquim v. Belgium (No. 12313/86), 18
February 1991.

242 ECtHR, Andrejeva v. Latvia [GC] (No. 55707/00), 18 February 2009.
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nationals to justify discrimination on that basis.

Example: in the case of Gaygusuz v. Austria, a Turkish national who had been working in
Austria was refused unemployment benefit because he did not hold Austrian citizenship.?*®
The ECtHR found that he was in a comparable situation to Austrian nationals since he was a
permanent resident and had contributed to the social security system through taxation. It
found that the absence of a reciprocal social security agreement between Austria and
Turkey could not justify the differential treatment, since the applicant’s situation was factually
too close to that of Austrian nationals.

Example: in the case of Koua Poirrez v. France a national of the Ivory Coast applied for a
benefit payable to those with disabilities. It was refused on the basis that it was available
only to French nationals or nationals from States with which France had a reciprocal social
security agreement.?** The ECtHR found that the applicant was in fact in a similar situation
to French nationals since he satisfied all the other statutory criteria for receipt of the benefit,
and had been in receipt of other social security benefits that were not dependent on
nationality. It stated that ‘particularly weighty reasons’ would be needed to justify a difference
in treatment between the applicant and other nationals. In contrast to the cases examined
above, where the State was accorded a wide margin of appreciation in relation to fiscal and
social security matters, it was not convinced by France’'s argument of the necessity to
balance State income and expenditure, or of the factual difference that no reciprocal
agreement existed between France and the Ivory Coast. Interestingly, the benefit in question
was payable irrespective of whether the recipient had made contributions to the national
social security regime (which was the principal reason for not tolerating nationality
discrimination in the above cases).

4.8. RELIGION OR BELIEF?*

While EU law contains some limited protection against discrimination on the basis of religion
or belief, the ECHR’s scope is significantly wider than this, since Article 9 contains a self-
contained right to freedom of conscience, religion and belief.

Example: in the case of Alujer Fernandez and Caballero Garcia v. Spain the applicants
complained that, unlike Catholics, they were unable to allocate a proportion of their income
tax directly to their Church.?*® The ECtHR found the case inadmissible on the facts since the
applicant’s Church was not in a comparable position to the Catholic Church in that they had
not made any such request to the government, and because the government had a
reciprocal arrangement in place with the Holy See.

Example: the case of Cha’are Shalom Ve Tsedek v. France involved a Jewish organisation
which certified as kosher meat that was sold among its members’ restaurants and butcher
shops.?*” Since it considered that the meat slaughtered by an existing Jewish organisation
no longer conformed to the strict precepts associated with kosher meat, the applicant sought

243 ECtHR, Gaygusuz v. Austria (No. 17371/90), 16 September 1996.

244 ECtHR, Koua Poirrez v. France (No. 40892/98), 30 September 2003.

245 An explanation as to the scope of Article 9 of the ECHR can be found on the CoE Human Rights Education for
Legal Professionals website: Murdoch, Freedom of Thought, Conscience and Religion, Human Rights
Handbooks, No. 2, 2007, available at: www.coehelp.org/mod/resource/view.php?inpopup=true&id=2122.

248 ECtHR, Alujer Fernandez and Caballero Garcia v. Spain (dec.) (No. 53072/99), 14 June 2001.

247 ECtHR, Cha’are Shalom Ve Tsedek v. France [GC] (No. 27417/95), 27 June 2000.

90




authorisation from the State to conduct its own ritual slaughters. This was refused on the
basis that it was not sufficiently representative within the French Jewish community, and that
authorised ritual slaughterers already existed. The ECtHR found that in the circumstances
there was no actual disadvantage suffered by the organization since it was still able to obtain
meat slaughtered in the required method from other sources.

Example: in Savez crkava ‘Rije¢ Zivota’ and Others®*® Churches of a Reformist denomination
registered as religious communities under Croatian law sought to conclude an agreement
with the Government regulating their relations with the State. Without such an agreement
they were unable to provide religious education in public schools and nurseries and to have
religious marriages celebrated by them recognised by the State. The authorities informed the
applicants that they did not fulfil the cumulatively prescribed criteria for the conclusion of
such an agreement, in particular that they had not been present on Croatian territory since
1941 and did not have the required 6,000 adherents. The ECtHR stated that even though
the ECHR did not impose an obligation to have the effects of religious marriages recognised
as equal to those of civil marriages, or to allow religious education in public schools and
nurseries, once a State had gone beyond its Convention obligations and recognised such
additional rights to religious communities, they could not, in the application of such rights,
take discriminatory measures within the meaning of Article 14. In the applicants” case, the
authorities had refused to conclude an agreement because the applicant churches failed to
satisfy the cumulative historical and numerical criteria set forth under domestic law.
However, the Government had entered into such agreements with other religious
communities which did not fulfil the numerical criterion either, because they had established
that those churches satisfied an alternative criterion of being “historical religious
communities of the European cultural circle’. The Government had provided no explanation
as to why the applicant churches did not qualify under that criterion. Consequently, the
ECtHR concluded that the criteria set forth in the domestic law had not been applied on an
equal basis for all religious communities. In examining the case under Protocol No. 12 to the
ECHR, the ECtHR observed that, given the State’s discretion in deciding whether or not to
conclude an agreement with a religious community, the applicants” complaint in this respect
did not concern “rights specifically granted to them under national law’. Nevertheless, it fell
within the third category specified by the Explanatory Report on Protocol No. 12 as it
concerned alleged discrimination "by a public authority in the exercise of discretionary
power”. Given the finding of a violation of Article 14 taken in conjunction with Article 9, the
ECtHR, however, found it unnecessary to examine separately the same complaint under
Protocol No. 12.

Example: in Milanovié®*® the applicant, a leading member of the Hare Krishna religious
community in Serbia, was stabbed on several occasions in the vicinity of his flat. He reported
the attacks to the police and said they might have been committed by members of a far-right
extremist group. The police questioned witnesses and several potential suspects, but were
never able to identify any of the attackers or obtain more information on the extremist group
they allegedly belonged to. In one of police reports they referred to the applicant’s well-
known religious affiliation and his ‘rather strange appearance’. In a further report they
observed that the applicant had publicised the incidents while “emphasising” his own
religious affiliation, noting that self-infliction of the applicant’s injuries could not be excluded.
The ECtHR pointed out that, as in cases of racially motivated ill-treatment, when

248 ECtHR, Savez crkava ‘Rije¢ Zivota’ and Others v. Croatia (No. 7798/08), 9 December 2010

249 ECtHR, Milanovié v. Serbia (No. 44614/07), 14 December 2010
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investigating violent attacks State authorities had the additional duty to take all reasonable
steps to unmask any religious motives and to establish whether or not religious hatred or
prejudice might have played a role in the events, even when the ill-treatment was inflicted by
private individuals. In the applicant’s case, where it was suspected that the attackers had
belonged to one or several far-right organisations governed by extremist ideology, it was
unacceptable for the State authorities to have allowed the investigation to drag on for many
years without taking adequate action with a view to identifying and prosecuting the
perpetrators. Moreover, it was obvious from the police conduct and their reports that they
had serious doubts related to the applicant’s religion and the veracity of his allegations.
Consequently, even though the authorities had explored several leads suggested by the
applicant concerning the underlying religious motivation of his attackers, those steps had
amounted to a little more than a pro forma investigation.

Example: in O’'Donoghue and Others®° the ECtHR was asked to rule in relation to a
situation whereby, since 2005, persons subject to immigration control who wished to get
married other than in the Church of England had to apply to the Secretary of State for
permission in the form of a certificate of approval, for which they had to pay a fee in the
amount of GBP 295. The appli-cant, a Nigerian national who had sought asylum in the UK,
wanted to get married but not in the Church of England, since both he and his fiancé were
practising Roman Catholics and, in any event, there was no Church of England in Northern
Ireland. The applicants applied for a certificate of approval and requested exemption from
the fee on the grounds of poor financial status, but their application was rejected. Ultimately,
they were granted a certificate of approval in July 2008 after they succeeded in raising the
sum with help from friends. The ECtHR found the above scheme discriminatory on the
ground of religion. The applicants had been in a relatively similar position to persons willing
and able to marry in the Church of England. While such persons were free to marry
unhindered, the applicants had been both unwilling (on account of their religious beliefs) and
unable (on account of their residence in Northern Ireland) to enter into such a marriage.
Consequently, they were permitted to marry only after submitting an application for a
certificate of approval and paying a sizeable fee. There had therefore been a clear difference
in treatment for which no objective and reasonable justification had been provided.

Example: In Jehovas Zeugen in Osterreich v. Austria®®* the ECtHR was confronted with two
distinct episodes of discrimination. In 1999 the applicant, the registered religious community
of the Religious Order of Jehovah’s Witnesses, received a donation. The Vienna Tax Office
for Fees and Transaction Taxes ordered the community to pay the inheritance and gift tax in
the amount of 14% on the sum received. The applicant could not rely on the exemption
provided by the 1955 Gift Tax Act because the tax privilege was reserved to churches and
religious societies recognized by law. The community argued that this was an unjustifiable
difference in treatment but the Administrative Court dismissed the complaint. The ECtHR
noted that the provision under the 1955 Act was discriminatory, and, as result, the applicant
community was discriminated by the application of this rule on the basis of religion. Thus
there has been a violation of article 14 taken in conjunction with article 1 Protocol no. 1
ECHR. The applicant in 2002 wished to employ a couple of Tagalog-speaking ministers,
citizens of the Philippines, for the benefit of its Tagalog-speaking community in Austria. In
order to obtain a residence or a settlement permit the couple needed a work permit, unless
they were able to prove that they were not subject to the provision of the Employment of

%0 ECtHR, O’Donoghue and Others v. the United Kingdom (No. 34848/07), 14 December 2010.
%1 jehovas Zeugen in Osterreich v. Austria (No. 27540/05), 25 September 2012.
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Aliens Act. The community applied to the Labour Market Service in Vienna for a decision
that the work the couple would exercise was exempt from the provisions of the Act as it had
religious nature. The application was rejected on the basis that only ministers performing
pastoral duties belonging to a recognized religious society were exempt from the provisions
of the Act, whereas the applicant was not a registered religious community. Also, the body
noted that the pastoral work had the typical features of employment within the meaning of
the Employment of Aliens Act, as it was exercised within a hierarchical structure, subject to
the instructions of a superior and involved economic dependence. The Constitutional Court
dismissed the applicant's complaint saying that the difference between employment of
foreigners as ministers performing pastoral work by a religious society and employment by a
registered religious community made by the Employment of Aliens Act was in conformity
with the Constitution. It noted that a religious society had a status that would allow it to take
part in the shaping of the public life of the State. Thus, only churches and religious societies,
which met the conditions established by law, could benefit from a preferential treatment. The
ECtHR observed that religious communities traditionally existed in the form of organized
structures; their existence was indispensable for pluralism in a democratic society and was
an issue at the very heart of the protection granted by article 9 ECHR. The exemption from
the provisions governing the employment of aliens granted to specific representatives of
religious societies was discriminatory and the applicant community was discriminated on the
basis of the religion. It thus concluded for a violation of article 14 read in conjunction with
article 9 ECHR.

What actually constitutes a ‘religion’ or ‘belief’ qualifying for protection under the
Employment Equality Directive or the ECHR has not received extensive consideration by the
ECJ or ECtHR, but has been analysed thoroughly before national courts.?*

Example: in Islington London Borough Council v. Ladele (Liberty intervening), the UK Court
of Appeal was asked to consider whether the claimant, who was a registrar of births,
marriages and deaths, was discriminated against on the grounds of religion or belief when
she was disciplined for refusing to conduct civil partnerships.”>® Her refusal was based on
her Christian beliefs. The Court of Appeal held that this was not a case of direct religious
discrimination, as the less favourable treatment was not based on her religious beliefs, but
by her refusal to comply with a term of her employment. The indirect discrimination claim
was also rejected, with the Court of Appeal indicating that it was part of the council's
overarching commitment to the promotion of equality and diversity, both within the
community and internally, and that such a policy did not intrude on the claimant’s right to
have such beliefs. The Court of Appeal also considered that to find otherwise would lead to
discrimination on a different ground, that of sexual orientation; the court accepted that the
individual right of non-discrimination must be balanced against the community’s right to non-
discrimination.

In a series of cases relating to the substantive right to freedom of religion and belief under
the ECHR, the ECtHR has made clear that the State cannot attempt to prescribe what
constitutes a religion or belief, and that these notions protect ‘atheists, agnostics, sceptics

%2 The right to freedom of religion and belief is also protected as a free-standing right in Article 18 of the

International Covenant on Civil and Political Rights, 1966 (which all the Member States of the European Union
and the Council of Europe have joined). See UN Human Rights Committee, General Comment No. 22: Article 18
gSFBreedom of thought, conscience or religion).

Islington London Borough Council v. Ladele (Liberty intervening) [2009] EWCA Civ 1357, UK Court of Appeal,
12 February 2010.
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and the unconcerned’, thus protecting those who choose ‘to hold or not to hold religious
beliefs and to practice or not to practice a religion’. These cases also note that religion or
belief is essentially personal and subjective, and need not necessarily relate to a faith
arranged around institutions.?>* Newer religions, such as Scientology, have also been found
to qualify for protection.?®

The ECtHR has elaborated on the idea of ‘belief’ in the context of the right to education
under Article 2 of Protocol 1 to the ECHR, which provides that the State must respect the
right of parents to ensure that their child’s education is ‘in conformity with their own religious
and philosophical convictions’. The ECtHR stated:

‘In its ordinary meaning the word “convictions”, taken on its own, is not synonymous
with the words “opinions” and “ideas”, such as are utilised in Article 10 ... of the
Convention, which guarantees freedom of expression; it is more akin to the term
“beliefs” (in the French text: “convictions”) appearing in Article 9 ... which ... denotes
views that attain a certain level of cogency, seriousness, cohesion and
importance.’**®

The ECtHR has recently been faced with cases related to religious freedom in the context of
States wishing to maintain secularism and minimise the potentially fragmentary effect of
religion on their societies. Here it has placed particular weight on the State’s stated aim of
preventing disorder and protecting the rights and freedoms of others.

Example: the case of Kdse and Others v. Turkey concerned a dress code prohibiting the
wearing of headscarves by girls in school, where it was claimed that this constituted
discrimination on the basis of religion since wearing the headscarf was a Muslim religious
practice.®” The ECtHR accepted that the rules relating to dress were not connected to
issues of affiliation to a particular religion, but were rather designed to preserve neutrality
and secularism in schools, which in turn would prevent disorder as well as protect the rights
of others to non-interference in their own religious beliefs. The claim was therefore
considered to be manifestly ill-founded and inadmissible. A similar approach was taken in a
case which related to the dress code for teachers.”®

4.9. LANGUAGE

It should be noted that both the Council of Europe Framework Convention for the Protection
of National Minorities, 1995,%*° (ratified by 39 Member States) and the European Charter for
Regional or Minority Languages, 1992,%%° (ratified by 24 Members States) imposes specific
duties on States relating to the use of minority languages. However, neither instrument
defines the meaning of ‘language’. Article 6(3) of the ECHR explicitly provides for certain
guarantees in the context of the criminal process, such that everyone enjoys the right to
have accusations against them communicated in a language which they understand, as well

%4 ECtHR, Moscow Branch of the Salvation Army v. Russia (No. 72881/01), 5 October 2006, paras. 57-58;

ECtHR, Metropolitan Church of Bessarabia and Others v. Moldova (No. 45701/99), 13 December 2001, para.
114; ECtHR, Hasan and Chaush v. Bulgaria [GC] (No. 30985/96), 26 October 2000, paras. 60 and 62.
%5 ECtHR, Church of Scientology Moscow v. Russia (No. 18147/02), 5 April 2007.
256 ECtHR, Campbell and Cosans v. UK (Nos. 7511/76 and 7743/76), 25 February 1982, para 36.
57 ECtHR, Kose and Others v. Turkey (dec.) (No. 26625/02), 24 January 2006.
zzz ECtHR, Dahlab v. Switzerland (dec.) (No. 42393/98), 15 February 2001.
CETS No. 157.
%9 CETS No. 148.
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as the right to an interpreter where they cannot understand or speak the language used in
court.

The ground of language does not feature, of itself, as a separate protected ground under the
non-discrimination directives, although it does in the ECHR. Nevertheless, it may be
protected under the Racial Equality Directive in so far as it can be linked to race or ethnicity,
and may also be considered by the ECtHR under this ground. It has also been protected via
the ground of nationality by the ECJ in the context of the law relating to free movement of

persons.?®!

The principle case before the ECtHR involving language relates to the context of education.

Example: in the Belgium Linguistic case a collection of parents complained that national law
relating to the provision of education was discriminatory on the basis of language.?®? In view
of the French-speaking and Dutch-speaking communities in Belgium, national law stipulated
that State-provided or State-subsidised education would be offered in either French or Dutch
depending on whether the region was considered French or Dutch. Parents of French-
speaking children living in the Dutch-speaking region complained that this prevented, or
made it considerably harder, for their children to be educated in French. The ECtHR found
that while there was a difference in treatment this was justified. The decision was based
around consideration that regions were predominantly unilingual. The difference in treatment
was therefore justified since it would not be viable to make teaching available in both
languages. Furthermore, families were not prohibited from making use of private education
in French in Dutch-speaking regions.

For further elucidation as to how the protected ground of language operates in practice it is
possible to draw on two cases decided by the UN Human Rights Committee (HRC),
responsible for interpreting and monitoring compliance with the International Covenant on
Civil and Political Rights (which all EU Member States have joined).

Example: in the case of Diergaardt v. Namibia the applicants belonged to a minority group of
European descent which had formerly enjoyed political autonomy and now fell within the
State of Namibia.?®® The language used by this community was Afrikaans. The applicants
complained that during court proceedings they were obliged to use English rather than their
mother tongue. They also complained of a State policy to refuse to respond in Afrikaans to
any written or oral communications from the applicants even though they had the ability to
do so. The HRC found that there had been no violation of the right to a fair trial, since the
applicants could not show that they were negatively affected by the use of English during
court proceedings. This would suggest that the right to an interpreter during a trial does not
extend to situations where the language is simply not the mother tongue of the alleged
victim. Rather it must be the case that the victim is not sufficiently able to understand or
communicate in that language. The HRC also found that the State’s official policy of refusing
to communicate in a language other than the official language (English) constituted a
violation of the right to equality before the law on the basis of language. While the State may
choose its official language, it must allow officials to respond in other languages where they

261 ECJ, Groener v. Minister for Education and the Dublin Vocational Educational Committee Case C-379/87

£:6L2989] ECR 3967, 28 November 1989.

ECtHR, Case ‘relating to certain aspects of the laws on the use of languages in education in Belgium’ v.
Belgium (Nos. 1474/62 and others), 23 July 1968.
%63 HRC, Diergaardt and Others v. Namibia, Communication No. 760/1997, 6 September 2000.
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are able to do so.

4.10. SOCIAL ORIGIN, BIRTH AND PROPERTY

It is possible to view these three grounds as interconnected as they relate to a status
imputed to an individual by virtue of an inherited social, economic or biological feature?®*. As
such they may also be interrelated with race and ethnicity. Aside from the ground of ‘birth’,
few, if any, cases have been brought before the ECtHR relating to these grounds.

Example: in the case of Mazurek v. France, an individual who had been born out of wedlock
complained that national law prevented him (as an ‘adulterine’ child) from inheriting more
than one quarter of his mother’s estate.?®® The ECtHR found that this difference in treatment,
based solely on the fact of being born out of wedlock, could only be justified by particularly
‘weighty reasons’. While preserving the traditional family was a legitimate aim it could not be
achieved by penalising the child who has no control over the circumstances of their birth.

Example: in the case of Chassagnou and Others v. France, the applicants complained that
they were not permitted to use their land in accordance with their wishes.?*® Laws within
particular regions obliged small landowners to transfer public hunting rights over their land,
while large landowners were under no such obligation and could use their land as they
wished. The applicants wished to prohibit hunting on their land and use it for the
conservation of wildlife. The ECtHR found that this constituted discrimination on the basis of

property.

Example: in Vuékovié¢ and Others v. Serbia®®’ the applicants were all reservists under the
Yugoslav Army during the NATO intervention in Serbia in 1999, entitled to a certain per diem
from their Government. The latter, however, refused to honor its obligation. After a series of
demonstrations, many of which recording interventions by the police, the authorities reached
an agreement with those, among the reservists, who lived in some municipalities, identified
for their underdeveloped status, implying the indigent status of the reservists residing there.
The payment was guaranteed in six monthly installments, to be done through the
municipalities, and the reservists in question accepted to renounce to their claims based on
their military service which were still pending before the civil courts. The other reservists
(that is those not registered in the listed municipalities), could not benefit from the
agreement. These, therefore, filed a civil claim but the Court of First Instance ruled against it
and the Court of Appeal upheld the decision. The proceeding before the Constitutional Court
is still pending. According to the ECtHR, the reservists with which agreements were
concluded were selected only on the basis of their residence, as no evidence of their state of
indigence had to be provided. The difference in treatment with the other reservists was thus
not based on any objective and reasonable justification. Accordingly, the Court,
notwithstanding the State’s margin of appreciation, concluded for the violation of article 14
taken into conjunction with article 1 of Protocol no. 1 ECHR.

%4 The grounds of social origin, birth and property also feature under Article 2(2) of the International Covenant on

Economic, Social and Cultural Rights, 1966 (to which all the EU Member States are party). See Committee on
Economic, Social and Cultural Rights, General Comment No. 20, ‘Non-Discrimination in Economic, Social and
Cultural Rights’, UN Doc. E/C.12/GC/20, 10 June 2009, paras. 24-26, 35.

265 ECtHR, Mazurek v. France (No. 34406/97), 1 February 2000.

%6 ECtHR, Chassagnou and Others. v. France (Nos. 25088/94, 28331/95 and 28443/95), 29 April 1999.

%7 \ugkovi¢ and Others v. Serbia (No. 17153/11 and 29 others), 28 August 2012.
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The grounds of social origin, birth and property also feature under Article 2(2) of the
International Covenant on Economic, Social and Cultural Rights, 1966. The Committee on
Economic, Social and Cultural Rights, responsible for monitoring and interpreting the treaty
has expanded on their meaning in its General Comment 20.

According to the Committee, ‘social origin’, ‘birth’ and ‘property’ status are interconnected.
Social origin ‘refers to a person’s inherited social status’. It may relate to the position that
they have acquired through birth into a particular social class or community (such as those
based on ethnicity, religion, or ideology), or from one’s social situation such as poverty and
homelessness. Additionally, the ground of birth may refer to one’s status as born out of
wedlock, or being adopted. The ground of property may relate to one’s status in relation to
land (such as being a tenant, owner, or illegal occupant), or in relation other property.®®

4.11. POLITICAL OR OTHER OPINION

The ECHR expressly lists ‘political or other opinion’ as a protected ground, although they do
not feature among the grounds protected by the EU non-discrimination directives.
Presumably, where a particular conviction is held by an individual but it does not satisfy the
requirements of being a ‘religion or belief’ it may still qualify for protection under this ground.
This ground has rarely been ruled upon by the ECtHR. As with other areas of the ECHR,
‘political or other opinion’ is protected in its own right through the right to freedom of
expression under Article 10, and from the case-law in this area it is possible to gain an
appreciation of what may be covered by this ground. In practice it would seem that where an
alleged victim feels that there has been differential treatment on this basis, it is more likely
that the ECtHR would simply examine the claim under Article 10.

At a general level, the ECtHR established in the case of Handyside v. UK that the right to
freedom of expression will protect not only “information” or “ideas” that are favourably
received or regarded as inoffensive or as a matter of indifference, but also to those that
offend, shock or disturb the State or any sector of the population’.?*® While there is extensive
case-law in this area this chapter will confine itself to illustrating, through two cases, how

political opinion is likely to receive stronger protection than other types of opinion.

Example: in the case of Steel and Morris v. UK, the applicants were campaigners who
distributed leaflets containing untrue allegations about the company McDonalds.?”® The
applicants were sued in an action for defamation before the national courts and ordered to
pay damages. The ECtHR found that the action in defamation constituted an interference
with freedom of expression, but that this served the legitimate purpose of protecting
individuals’ reputations. However, it was also found that free speech on matters of public
interest deserve strong protection, and given that McDonalds was a powerful corporate
entity which had not proved that it had suffered harm as the result of the distribution of
several thousand leaflets, and that the damages awarded were relatively high compared to
the applicants’ income, the interference with their freedom of expression was
disproportionate.

68 committee on Economic, Social and Cultural Rights, General Comment 20, ‘Non-Discrimination in Economic,

Social and Cultural Rights’, UN Doc. E/C.12/GC/20, 10 June 2009, paras. 24-26, 35.
29 ECtHR, Handyside v. UK (No. 5493/72), 7 December 1976.
210 ECtHR, Steel and Morris v. UK (No. 68416/01), 15 February 2005.
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Example: the case of Castells v. Spain concerned a member of parliament who was
prosecuted for ‘insulting’ the government after criticising government inaction in addressing
acts of terrorism in the Basque country.”’* The ECtHR underlined the importance of freedom
of expression in a political context, particularly given its important role in the proper
functioning of a democratic society. As such, the ECtHR found that any interference would
call for ‘the closest of scrutiny’.

Example: in Virabyan v. Armenia at the time?’? of facts the applicant was a member of one of
the main opposition parties in Armenia. In 2003 the presidential election held in the Country
was won by the incumbent President. According to the international mission observing the
elections the overall procedure fell short of international standards. For this reason, the
opposition organized rallies and demonstrations. During one of them the applicant, who had
a relevant political profile, was arrested, within the general context of suppression of the
political opposition acted by the authorities, on the basis of an anonymous telephone call. At
the police station, the applicant was questioned about his participation in the demonstrations
and his role in encouraging others to participate. There, he suffered ill-treatment by the
policemen. The violence remained unprosecuted. The ECtHR pointed out that when
investigating violent incidents authorities have the duty to take all the reasonable steps to
unmask any political motive and to establish whether or not intolerance towards a dissenting
political opinion may have played a role in the event. Failure to do so, coupled with treating
politically-induced violence on equal footing with cases that have no political overtones,
would amount, in the opinion of the Court, to turning a blind eye to the specific nature of acts
that are particularly destructive of fundamental rights. This unjustified treatment is not in
compliance with article 14 ECHR, which implies the responsibility to ensure the fundamental
value enshrined in article 3 ECHR to all individuals without discrimination.

4.12. 'OTHER STATUS’
As can be seen from the above, the ECtHR has developed several grounds under the ‘other
status’ category, many of which coincide with those developed under EU law, such as sexual
orientation, age, and disability.

In addition to disability, age, and sexual orientation, the ECtHR has also recognized that the
following characteristics are protected grounds under ‘other status’: fatherhood;?”® marital
status;?’* membership of an organisation;?”® military rank;?’® parenthood of a child born out
of wedlock;*"’ place of residence.?’®

Example: the case of Petrov v. Bulgaria concerned the practice in a prison of allowing
inmates with spouses to telephone them twice a month. The applicant had lived with his
partner for a period of four years and had a child with her before his incarceration. The
ECtHR found that, although marriage has a special status, for the purposes of rules

271 ECtHR, Castells v. Spain (No. 11798/85), 23 April 1992.

212 ECHHR, Virabyan v. Armenia (No. 40094/05), 2 October 2012.

213 ECtHR, Weller v. Hungary (No. 44399/05), 31 March 2009.

214 ECtHR, Petrov v. Bulgaria (No. 15197/02), 22 May 2008.

5 ECtHR, Danilenkov and Others v. Russia (No. 67336/01), 30 July 2009 (trade union); ECtHR, Grande Oriente
d’ltalia di Palazzo Giustiniani v. Italy (no. 2) (No. 26740/02), 31 May 2007.

278 ECtHR, Engel and Others v. the Netherlands (Nos. 5100/71, 5101/71, 5102/71, 5354/72 and 5370/72), 8 June
1976.

#1" ECtHR, Sommerfeld v. Germany [GC] (No. 31871/96), 8 July 2003; ECtHR, Sahin v. Germany [GC] (No.
30943/96), 8 July 2003.

18 ECtHR, Carson and Others v. UK [GC] (No. 42184/05), 16 March 2010.
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concerning communication via telephone, the applicant, who had established a family with a
stable partner, was in a comparable situation to married couples. The ECtHR stated that
‘[wlhile the Contracting States may be allowed a certain margin of appreciation to treat
differently married and unmarried couples in the fields of, for instance, taxation, social
security or social policy... it is not readily apparent why married and unmarried partners who
have an established family life are to be given disparate treatment as regards the possibility
to maintain contact by telephone while one of them is in custody.” The ECtHR accordingly
found the discrimination unjustified.

Example: in Kiyutin?”® the applicant, an Uzbek national, arrived in Russia in 2003 and
married a Russian national with whom he had a daughter. His application for a residence
permit was, however, refused on the grounds that he had been tested HIV-positive. The
ECtHR had previously recognised that physical disability and various health impairments fell
within the scope of Article 14 and that approach was in line with the views expressed by the
international community. Accordingly, a distinction made on account of health status,
including HIV infection, was covered by the term “other status” and Article 14 in conjunction
with Article 8 was applicable. The applicant was in an analogous situation to that of other
foreign nationals seeking a family-based residence permit in Russia, but had been treated
differently on account of his HIV-positive status. The State’s margin of appreciation in this
sphere was narrow as people living with HIV were a particularly vulnerable group who had
suffered considerable discrimination in the past and there was no established European
consensus for their exclusion from residence. While accepting that the impugned measure
pursued the legitimate aim of protecting public health, health experts and international
bodies agreed that travel restrictions on HIV-positive persons could not be justified by
reference to public-health concerns. Although such restrictions could be effective against
highly contagious diseases with a short incubation period such as cholera or yellow fever,
the mere presence of an HIV-positive individual in the country was not in itself a threat to
public health. HIV was not transmitted casually but rather through specific behaviour and the
methods of transmission were the same irrespective of the duration of a person’s stay in the
country or his or her nationality. Furthermore, HIV-related travel restrictions were not
imposed on tourists or short-term visitors, or on Russian nationals returning from abroad,
even though there was no reason to assume that they were less likely to engage in unsafe
behaviour than settled migrants. Further, while a difference in treatment between HIV-
positive long-term settlers and short-term visitors could be objectively justified by the risk that
the former could place an excessive demand on a publicly-funded health-care system, this
argument did not apply in Russia since non-Russian nationals had no entitlement to free
medical assistance other than emergency treatment. A matter of further concern for the
Court was the blanket and indiscriminate nature of the impugned measure. The provisions
on deportation of non-nationals found to be HIV-positive left no room for an individualised
assessment based on the facts of a particular case. In the applicant’s case, the domestic
authorities had rejected his application solely by reference to the statutory provisions without
taking into account his state of health or his family ties in Russia. In the light of all these
considerations, the ECtHR found that the applicant had been a victim of discrimination on
account of his health status.

Example: In Hode and Abdi?®° the first applicant, an asylum seeker from Djibouti, was
granted a five years’ leave to remain in the United Kingdom and was provided with a

219 ECtHR, Kiyutin v. Russia (No. 2700/10), 10 March 2011.
280 Hode and Abdi v. the United Kingdom (No. 22341/09), 6 November 2012.
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Refugee Convention Travel Document. He then returned to Djibouti, where got married, and
after one year came back to the United Kingdom. His wife, the second applicant, applied for
a visa to join him, but although his husband was a refugee, the second applicant was not
qualified for family reunion, because the couple got married after the first applicant left the
country of permanent residence. The second applicant therefore applied for a leave to enter
in the United Kingdom as the spouse of a person present and settled in the country. The
Entry Clearance Officer refused the application on the basis that the first applicant, having
just a five years leave to remain, was not a person present and settled in the United
Kingdom for the purpose of family reunion. The second applicant’s appeal was dismissed on
the basis that she enjoyed her family life in the United Kingdom and there were no obstacles
to prevent the first applicant from living in Djibouti. The ECtHR pointed out that there is no
obligation on a State to respect the choice by married couples of the country of their
matrimonial residence and to accept the non-national spouses for settlement in that country.
However, it also noted that if the domestic legislation confers a right to be joined by spouses
on certain categories of immigrant, it must do so in a manner that is in compliance with
article 14 Convention. Only differences in treatment based on an identifiable characteristics
or status are capable of amounting to discrimination under article 14 ECHR. Although in the
present case the applicant did not fall into the categories entitled by law to family
reunification, he enjoyed a status, that of refugee, that falls into the “other status” listed by
article 14 ECHR. As there can be no justification for treating differently refugees who married
post-flight from those who married pre-flight, the European Court concluded for a violation of
article 8 in conjunction with article 14 Convention.

Key points

¢ Under the EU non-discrimination directives the protected grounds are expressly fixed
to: sex, racial or ethnic origin, age, disability, religion or belief and sexual orientation.
Under the ECHR they are open-ended and may be developed on a case-by-case
basis.

« Under EU law sex may include gender identity to a limited extent, protecting
individuals who intend to undergo or have undergone gender reassignment surgery.
Gender identity has also been examined by the ECtHR.

e Elements such as colour, descent, nationality, language, or religion fall under the
protected ground of race or ethnicity under the ECHR; however, clarification of the
actual scope of this protected ground under EU law is still awaited through
jurisprudence of the ECJ.

« Discrimination on the basis of nationality features as a protected ground under the
ECHR. Nationality discrimination is only prohibited in EU law in the context of the
Law on the free movement of persons.

« The term ‘religion’ should be relatively widely construed, and not limited to organised
or well-established, traditional religions.

« Even in cases where discrimination may have occurred the ECtHR frequently
examines complaints only on the basis of substantive Articles of the ECHR. This may
alleviate the need to prove differential treatment or find a comparator.
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5. ANTI-DISCRIMINATION LEGAL FRAMEWORK AND

REFERRAL MECHANISM IN AZERBAIJAN

5.1. AZERBAIJAN’S ANTI-DISCRIMINATION LEGAL FRAMEWO RK
5.1.1. The Constitution of the Republic of Azerbaij an (12 November
1995)

The Constitution of the Republic of Azerbaijan has superior legal force and forms the basis
of the legislative system in Azerbaijan (Article 147 of the Constitution, paragraphs 1 and 3). It
is superior to international treaties entered into by Azerbaijan and to any other national legal
instrument. In the case of conflict between the Constitution and any other legal instrument,
be it an international convention or agreement or domestic legislation, the provisions of the
Constitution prevail. However, it is worth noting that, according to the principle of pacta sunt
servant enshrined in Articles 26 and 27 of the Vienna Convention on the Law of Treaties
(1969), States have an obligation to execute in good faith their international obligations as
set out in treaties that are in force. This is particularly important bearing in mind the role that
international agreements play in ensuring the protection and fulfillment of fundamental
freedoms: thus, for example, norms of jus cogens such as the prohibition of slavery or
torture or the principle of non-refoulement shall always prevail.

The Constitution enshrines a number of anti-discrimination provisions. According to Article
25 of the Constitution, “[e]very person shall be equal before the law and court” (paragraph 1)
and “[M]en and Women shall have equal rights and freedoms” (paragraph 2). Paragraph 3 of
Article 25 of the Constitution sets out criteria to ensure equality under international norms.
As a corollary, the State guarantees equal rights and freedoms to every person “irrespective
of race, nationality, religion, language, sex, origin, property status, social position,
convictions, political party, trade union organization and social affiliation” and prohibits
limitations on rights and freedoms based on these criteria (paragraphs 3 and 4 of Article 25).
No person can have any damage inflicted on them, be granted privileges or denied
privileges based on the grounds specified above (paragraph 4, idem). The principle of
equality applies in decision-making processes and in relation to access to State bodies
(paragraph 5, idem). Article 34 of the Constitution provides for equality of rights and
obligations between a wife and a husband in family relations. According to Article 69 of the
Constitution, “[a]liens and stateless persons in the Azerbaijan Republic can enjoy all rights
and freedoms and shall fulfil all the obligations applicable to citizens of the Republic of
Azerbaijan, unless otherwise provided by the law or an international agreement to which the
Azerbaijan Republic is a party. The rights and freedoms of aliens and stateless persons
residing permanently or temporarily in the territory of Azerbaijan can be restricted only
according to international legal norms and the laws of the Republic of Azerbaijan”.

The provisions of the Constitution providing for human rights and freedoms apply, in
principle, to “everyone”. There are, however, a number of limitations or exceptions.
Specifically, Article 42 (the right to education), Article 55 (the right to participate in State
governance), Article 56 (election rights) and Article 57 (the right to send requests to State
bodies) only apply to “citizens”. Furthermore, according to Article 53 of the Constitution, “[a]
citizen of the Azerbaijan Republic can under no circumstances be driven away from the
Azerbaijan Republic or extradited to a foreign State”. This means that aliens and stateless
persons can be forcibly deported from the country as provided for under the law, and
provided that other obligations of Azerbaijan, such as respecting the customary principle of
non-refoulement, are also respected. Regarding the latter, the Law on Extradition of 15 May
2001 provides that an extradition request may be refused “where there are substantial
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grounds for believing that a requested person would be in danger of being subjected to
torture, cruel, inhuman or degrading treatment or punishment in the country requesting his
extradition"?®* or “where there are substantial grounds for believing that a requested person
may be persecuted on the ground of his/her race, national origin, language, religion,
nationality, political opinions or sex.”?%?

While the limitation of some rights — closely related to citizenship — seems to be in
compliance with international standards, certain other rights appear to have a more limited
scope as compared with international human rights treaties acceded to by Azerbaijan. For
instance, according to Article 55 of the Constitution, the right to participate in State
governance belongs to the citizens. Regarding the application of this right to aliens and
stateless persons, the Article provides as follows: “Foreign citizens and stateless citizens
may be employed into state organizations in an established order.” Limitations imposed by
national laws and the Constitution concerning the participation of aliens and stateless
persons in State governance do not contradict international norms and therefore cannot be
assessed as discrimination.

Article 42 of the Constitution, however, limits the right to education to “citizens” only. This
raises issues around compliance with a number of international instruments. In this respect,
it is worth noting that the right to education is a universal entitlement. At a universal level, it
is recognized by the ICESCR as a human right that includes the right to free, compulsory
primary education for all, an obligation to develop secondary education that is accessible to
all, in particular by the progressive introduction of free secondary education, as well as an
obligation to develop equitable access to higher education, ideally by the progressive
introduction of free higher education. The right to education also includes a responsibility to
provide basic education for individuals who have not completed primary education. In
addition to these access-to-education provisions, the right to education encompasses the
obligation to rule out discrimination at all levels of the educational system, to set minimum
standards and to improve the quality of education. The 1960 UNESCO Convention against
Discrimination in Education and the 1981 Convention on the Elimination of All Forms of
Discrimination Against Women also reaffirmed this. At regional (European) level, mention
should be made of article 2 of the Additional Protocol to the ECHR: this provision recognized
that the right to education is understood to establish an entittement to education. The
European Court of Human Rights in Strasbourg has applied this norm, for example, in the
case of language use in Belgium. The ESC deals, in Article 10, with the right to vocational
education. % Last but not least, it is important to recall that Azerbaijan also ratified the 1990
International Convention on the Protection of the Rights of All Migrant Workers and
members of their families, which reiterates the right to education, without discrimination, for
the children of migrant workers, at Article 30.

5.1.2. International instruments ratified by Azerba  ijan

1 Article 3.2.2 of the Law on Extradition

%2 Article 3.2.3 idem
283 According to the appendix to the ESC(r) (Scope, paragraph 1), the right to education is granted only to
migrants who are lawfully resident and nationals of another contracting state. Nevertheless, the ECSR has ruled
that the part of the population which does not fulfil the definition of the appendix cannot be deprived of their rights
linked to life and dignity under the ESC (ECSR, COHRE v. Italy, Complaint No. 58/2009, merits, 25 June 2010,
paragraph 33).
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In the hierarchy of Azerbaijani legislation, the international treaties entered into by
Azerbaijan come after the Constitution and acts of referendum, and they have superior legal
force over any other piece of legislation.

According to Article 151 of the Constitution, “[wlhenever there is disagreement between
normative-legal acts in the legislative system of the Azerbaijan Republic (except the
Constitution of the Azerbaijan Republic and acts accepted by way of referendum) and
international agreements wherein the Republic of Azerbaijan is one of the parties, the
provisions of the international agreements shall prevail”. In this regard, Article 27 of the
Vienna Convention on internal law and the observance of international treaties provides that
States cannot invoke provisions of their internal legislation to justify a failure to implement a
treaty (principle of pacta sunt servanda). However, every State has the right to determine
internal mechanisms and rules on applying international norms. As far as Azerbaijan is
concerned, international norms become part of the legal system following their ratification
(paragraph 2 of Article 148 of the Constitution).

At a European level, Azerbaijan is a party to the Convention for the Protection of Human
Rights and Fundamental Freedoms (ECHR) CETS No. 005, adopted on 4 November 1950,
which entered into force in Azerbaijan on 15 April 2002. Azerbaijan also ratified the
additional Protocols to the ECHR, with the exception of Protocol no. 12 CETS No. 177 dated
4 November 2000 (expanding the scope of prohibition of discrimination),?®* which was
signed but has not yet been ratified, as well as Protocol no. 13 CETS No. 187 (completely
abolishing the death penalty) dated 3 May 2002 and Protocol no.15 CETS 213 (amending
the procedure before the ECtHR) dated 24 June 2013, which Azerbaijan has not yet signed.

Furthermore, Azerbaijan has acceded to a number of other Council of Europe treaties, which
provide additional protection against discrimination. In particular, Azerbaijan is a party to the
European Social Charter (revised)®® CETS No. 163 dated 3 May 1996, the European
Convention on the Legal Status of Children born out of Wedlock CETS No. 085 dated 15
October 1975, the Council of Europe Convention on Action against Trafficking in Human
Beings CETS No. 197 dated 16 May 2005, and the Framework Convention for the Protection
of National Minorities CETS No. 157 dated 1 February 1995, which all provide additional
protection against discrimination. Azerbaijan has also signed, but not yet ratified, the
European Charter for Regional or Minority Languages CETS No. 148 dated 5 November
1992.28°

At a universal level, Azerbaijan has ratified many human rights treaties that contain a
prohibition of discrimination. In particular, Azerbaijan acceded to the International Covenant
on Civil and Political Rights (ICCPR) dated 19 December 1966, the International Covenant
on Economic Social and Cultural Rights (ICESCR) dated 16 December 1966, the
Convention on the Elimination of All Forms of Racial Discrimination (ICERD) dated 21
December 1965, the Convention on the Elimination of Discrimination Against Women

284 Protocol no. 12 to the ECHR expands the scope of prohibition of discrimination by guaranteeing equal
treatment in the enjoyment of any right (including rights under national law); Article 1 of Protocol no. 12 states: “1.
The enjoyment of any right set forth by law shall be secured without discrimination on any ground such as sex,
race, colour, language, religion, political or other opinion, national or social origin, association with a national
minority, property, birth or other status. 2. No one shall be discriminated against by any public authority on any
98r50und such as those mentioned in paragraph 1.

Although Azerbaijan ratified the revised European Social Charter, it does not recognize collective complaint
piocedures. | o , )

For a full list of the Council of Europe’s treaties signed and ratified by Azerbaijan, see:

http://conventions.coe.int/Treaty/Commun/Listestats.asp?Po=Aze&Ma=999&Cm=17&Cl=Eng
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(CEDAW) dated 18 December 1979, the Convention Against Torture (CAT) dated 4
February 1985, the Convention on the Rights of the Child (CRC) dated 20 November 1989
and the Convention on the Rights of Persons with Disabilities (UNCRPD) dated 13
December 2006. Azerbaijan also acceded to additional protocols to the ICCPR, CEDAW,
CAT and the CRC.?®" Finally, it should be noted that Azerbaijan also ratified the International
Convention on the Protection of the Rights of All Migrant Workers and members of their
Families.

5.1.3. National legislation
Within the national legal system, the only law dealing specifically with discrimination®® is the

law on Guarantees of Gender (women and men) Equality of 10 October 2006. This law aims
“to guarantee gender equality by eradicating all forms of discrimination based on sex and
creating equal opportunities to men and women in political, social, economic, cultural and
other spheres of public life”. The law defines sex-based discrimination as “sexual
harassment, or any difference, exclusion or privilege limiting or preventing equal
implementation of rights on the ground of sex” (Article 2.0.4). It defines sexual harassment
as “immoral behaviour humiliating or insulting a person in labour or service relations,
motivated by their belonging to another sex or sexual orientation and reflected in physical
acts (touching), the use of foul language, gestures, threats, indecent proposals or
invitations”. The law does not provide for any specific mechanism for protection against
discrimination, such as a shift in the burden of proof. It only states that “persons violating the
provisions of the present law are brought to responsibility in accordance with the legislation
of the Republic of Azerbaijan” (Article 18).

The Law on Gender Equality stipulates that some cases of difference in treatment that are
covered by national legislation including, inter alia, different pension ages for men and
women, special labour privileges and guarantees for women, different conditions for men
and women in prisons and limits to the rights of the husband to claim for divorce,?®® do not
amount to discrimination. However, depending on the context, such treatment may be
considered discriminatory in the light of European anti-discrimination law. For example,
although the prohibition of the use of female labour in underground works is considered a
special protection measure under national legislation, it constitutes discrimination under the
European Social Charter (Article 1.2) (see below, section on “Compliance of national
legislation with international standards”).

In addition to this specific law, a number of other laws in Azerbaijan also contain anti-
discrimination clauses and provide protection in cases of discrimination. The relevant laws
and specific provisions are listed below.

Labour Code of the Republic of Azerbaijan (1 February 1999)

Article 16. Prohibiting discrimination in labour relations

1. Itis strictly prohibited to discriminate against employees on the grounds of their citizenship,
gender, race, religion, nationality, language, place of residence, owned property, social
origin, age, family status, faith, political views, belonging to trade unions or other social
organizations, and other factors not depending on working skills, professionalism, results of

287
288
289

The Optional Protocol to the ICESCR was signed but has not yet been ratified.

There are, however, other laws, as listed below, that do encompass specific protection against discrimination.
Article 15 of the Family Code limits the right of a husband to request a divorce if his wife is pregnant or within
1 year after the child’s delivery (unless the wife agrees to the divorce).
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work, as well as giving concessions, or privileges, or depriving them of these privileges or
concessions for the reasons mentioned above. People ill with AIDS cannot be fired from
their job or prevented from advancing in their career because of their illness, except in the
special case where these people cannot work. If the employer has been informed of the
employee’s illness with AIDS, the employer must not reveal this information.

2. Employers or any other physical person committing discrimination as mentioned above in
the course of labour relations with employees, carry responsibility in accordance with the law.

Civil Procedure Code of the Republic of Azerbaijan (28 December 1999)

Article 8. Equality before the law and court

8.1. Civil cases and economic disputes are resolved in accordance with the principle of
equality of everybody before the law and the court.

8.2. Courts have an equal attitude to every party participating in court proceedings not
depending on their race, nationality, religion, language, gender, origin, owned property,
social status, faith, affiliation with political parties, trade unions or other social organizations,
place of registration, dependence, type of entity and all other differences not defined by the
law.

8.3. People participating in court proceedings cannot have any damage inflicted on them, be
given privileges or concessions, or be deprived from privileges and concessions on the
grounds mentioned in section 8.2 of this Code.

Criminal Procedure Code of the Republic of Azerbaijan (14 July 2000)

Article 11. Equality of rights before the law and courts

11.1. Criminal procedure is carried out with equality of rights at the forefront of the law and
courts of the Azerbaijan Republic.

11.2. The bodies examining a criminal case cannot give advantage to people participating in
the criminal case based on their citizenship, social status, gender, race, nationality, political
or religious affiliation, language, origin, property owned, position, faith, place of living, or
other differences not defined by the law.

11.3. The criminal prosecution of the President of the Azerbaijan Republic, Members of the
Parliament of the Azerbaijan Republic, the Prime Minister of the Azerbaijan Republic, the
Commissioner on Human Rights of the Azerbaijan Republic (ombudsman), members of the
Judicial Legal Council and Judges of the Azerbaijan Republic is carried out in accordance
with the Constitution of the Azerbaijan Republic, this Code and other laws of the Azerbaijan
Republic.

Code of Administrative Offences of the Republic of Azerbaijan (11 July 2000)

Article 7. Principle of equality before the law

7.1. People committing administrative offences are equal before the law irrespective of their
race, nationality, religion, language, gender, origin, property owned, position, faith and other
differences not defined by the law. Nobody can be applied an administrative punishment,
released from administrative punishment, applied administrative reproach or face with lighter
reproach on the grounds mentioned in this Article.

Furthermore, the Code prohibits prosecution of employees who have complained against
sexual harassment. Specifically, Article 60(1) of the Code (Putting presure on employees
who had been subjected to sexual harassment) provides that “officials putting pressure on or
harassing an employee who brought a sexual harassment complaint against the employer or
supervisor face a fine of 70 to 90 manats.”
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Family Code of the Republic of Azerbaijan (28 December 1999)

Article 6. Implementation of family rights and family obligations

6.1. Citizens are entitled to their family rights and the protection of these rights independently
if there is no other rule defined by this law.

6.2. When exercising his/her rights and obligations, one member of the family shall not
violate the rights, freedoms and legal interests of the other members of the family, or those
of other citizens.

Migration Code of the Republic of Azerbaijan (2 July 2013)

Article 74. The rights of foreigners and stateless persons

74.4. Aliens and stateless persons are equal before the law and the courts in the Azerbaijan
Republic irrespective of their social class, property status, race, national origin, sex,
language, attitude to religion, type and character of activities and other factors.

5.2. NATIONAL REMEDIES AVAILABLE TO CHALLENGE
ALLEGATIONS OF DISCRIMINATION: PROCEDURES AND
OUTCOMES

5.2.1. Criminal law remedies

Article 154 of the Criminal Code of the Republic of Azerbaijan of 30 December 1999
provides criminal responsibility for the breach of the right to equality. In particular, the
relevant provisions read as follows:

154.1. A breach of the right to equality by inflicting harm on the rights and legal interests of a
person on the grounds of race, nationality, religion, language, sex, origin, property status,
work status, beliefs, political party, trade union organization or social affiliation is punishable
by a fine of 100 to 500 manats or by corrective labour of up to one year.

154.2. The same actions committed by an official using his/her official status are punishable
by a fine of 500 to 1000 manat, corrective labour of up to two years or deprivation of liberty
of up to two years, with or without deprivation of the right to hold a certain position or to be
involved in a certain activity within three years.” Any person intending to use criminal law
remedies in a case of discrimination can apply to a criminal investigator or prosecutor with a
written or oral complaint. The complaint will be registered and the complainant will be
informed of the outcome of the complaint.

5.2.2. Civil law remedies

Any person alleging discrimination is free to use civil proceedings to prosecute the offender.
According to Article 5.1 of the Civil Procedure Code, any person can apply to a court to
protect his/her rights and legal interests.

The complaint is sent to the district/city courts®*® within whose jurisdiction the discrimination
took place. The complainant may appeal against the decision of the first instance court to a
court of appeal.®! The decision by an appellate court can be appealed against to the
Supreme Court.?#

290 Azerbaijan has a three-tier legal system comprising city/district courts as courts of first instance, courts of

aJJpeaI as second instance courts and the Supreme Court as the court of cassation.

1 Eor detailed information about the jurisdiction of the courts of appeal, please refer to: www.courts.gov.az, the
official website publishing information about the activities of the courts in Azerbaijan.

22 Eor more detailed rules regarding application to the courts see Hasanov Hafiz, Guliyeva Aynur, Rules of
Applying to Court, handbook. Source: http://www.osce.org/az/baku/41650?download=true
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The complainant may also seek compensation of damage under Article 17 of the law on
Gender Equality, Article 21 of the Civil Procedure Code and Article 290 of the Labour Code
of the Republic of Azerbaijan.

5.2.3. Administrative and Economic courts

Any person claiming violation of his/her rights by an adminsitrative body is entitled to bring a
complaint before an administrative court with territorial jurisdiction in the location of the
administrative body concerned.?®® The administrative complaints procedure is regulated by
the Code of the Republic of Azerbaijan on Administrative Procedure, which was adopted on
30 June 2009 and entered into force on 1 January 2011. The court may adopt a decision on
the annulment of any administrative action that has been taken in breach of the existing
legislation and that violates the applicant’s rights. The court can decide on the actions to be
taken to restore the applicant’s rights, or it may oblige an administrative body to fulfil an
obligation in regard to the applicant as provided by the law (Articles 70-73 of the Code of
Administrative Proceedings). The complainant may also claim compensation of damage
under Article 34 of the Code of Administrative Proceedings.

5.2.4. Court mechanisms for applying provisions of ECHR
On 30 March 2006, the Plenary Session of the Supreme Court of the Azerbaijan Republic

adopted a decision on applying the case law of the European Court of Human Rights
(ECtHR) at a national level. The decision provides that “in addition to national legislation, the
courts should also be guided by the provisions of the Convention and shall make references
to the case law of the European Court of Human Rights.” Following this decision, the courts
started to use references and excerpts from ECtHR case law in their written decisions
relating to the implementation of human rights and freedoms.

National legislation also provides for special procedures on the implementation of the
decisions of the ECtHR. Article 455 of the Criminal Procedure Code of Azerbaijan Republic
provides for grounds for examination of judicial decisions in connection with new
circumstances related to violations of human rights and freedoms. It provides, inter alia, that
if the ECtHR finds a violation of ECHR, this is to be considered as a new circumstance
related to the violation of rights and freedoms. This justifies a re-examination of the case by
the Plenum of the Supreme Court. Similarly, Article 431(1) of the Civil Procedure Code
provides for re-examination of the case by the Plenum of the Supreme Court in connection
with the ECtHR judgment that established a violation of the ECHR.

5.2.5. Non-judicial mechanisms to counter discrimin ation

State bodies

According to paragraph 1 of Article 57 of the Constitution of the Azerbaijan Republic, “the
citizens of the Azerbaijan Republic have the right to apply to state bodies in person or to
send individual or collective written appeals to state bodies. Every appeal must be examined
within the period defined by the law and provided with a written response in accordance with
the law”.

The Law of the Azerbaijan Republic on the Rules for examining the appeals of citizens
(dated 10 June 1997) defines the rules governing the examination of complaints lodged by

293 Eor more detailed information about court proceedings in administrative cases, see: Administrative Justice:

handbook by Hafiz Hasanov and Aynur Guliyeva (available only in Azerbaijani). Specific information about the
territorial jurisdiction of the courts can be found on: http://courts.gov.az/courts/administrative_economic_courts.
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citizens, aliens and stateless persons.?®* Complaints and appeals to state bodies can be
made in either written (in many cases also electronically) or oral forms.?*®* Anonymous
complaints and appeals are not accepted.’® As a rule, the complaints are examined within
15 days (if the complaint does not require additional investigation) or 30 days (if it does
require additional investigation).?®’

Internal regulations of the relevant ministries provide for additional rules regulating the
procedure for the examination of complaints. For instance, the Regulations on the State
Labour Inspection Service under the Ministry of Labour and Social Protection of the
Population of the Republic of Azerbaijan (dated 9 February 2000) provide for specific
provisions aimed to ensure the reception of citizens and the processing of incoming
applications, suggestions and complaints.?®® The Service accepts and considers all the
complaints of employees, irrespective of whether or not they are citizens of the country.

Most of the central executive bodies have a hotline phone system and accept online
applications.?*® Additionally, the complaint can also be addressed to the President of the
Republic.®® The state bodies concerned have to inform the applicants in writing on the
decisions taken following examination of the complaints. In the case of a violation of the law,
the state bodies may repeal the acts of the inferior state bodies or oblige them to adhere to
relevant legislation. The applicants may appeal the decision (or failure to respond) to the
administrative-economic courts. As a rule, the complaint should be brought to the court that
has jurisdiction over the location of the central executive body.*%*

Commissioner for Human Rights (Ombudsman)

A person alleging discrimination may apply to the Commissioner for Human Rights
(Ombudsman) to complain of a violation of his/her rights, including through discrimination.
The activities of the Ombudsman are regulated by the Constitutional Law on the
Commissioner for Human Rights (Ombudsman) of the Republic of Azerbaijan (hereafter “the
law on the ombudsman”), which was adopted on 28 December 2001. Following the
adoption of the law on the ombudsman, the first Ombudsman of the Republic of
Azerbaijan was elected on 2 July 2002.

According to the above law, the Commissioner is authorized to receive oral or written
appeals.® The following information must be included in the appeal: name, surname and
patronymic of the applicant, address, description of the actions (or lack of action) which
resulted in the alleged discriminatory treatment of the applicant, place and date of complaint
and signature of the applicant. If there are additional documents related to the complaint, all
these documents shall be attached to the appeal. Anonymous complaints, as a rule, are not
examined unless the information refers to serious evidence and facts. In the case of an oral
complaint, an employee of the Commissioner’s Office fills in a special form and the applicant

294 according to Article 12, this Law also applies to appeals by foreigners and stateless persons, unless this issue

is regulated by international instruments acceded to by the Azerbaijan Republic.

2% Article 5 of the law

2% Article 7 of the law

297 article 10 of the law

2% Article |1, paragraph 8.9

299 Reference to the websites of these bodies can be found on the website of the Cabinet of Ministers:
http://cabmin.gov.az/?/az/content/126/

39" The procedure of applying to the President is explained on the website of the President:
http://az.president.az/letters/rules

0L Article 8 of the Code of Administrative Proceedings

%92 source: http://ombudsman.gov.az/view.php?lang=az&menu=59
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signs it.3*®* The Commissioner should keep the information about the applicant confidential if
asked to do so by the applicant.*** A complaint can also be made by a third party, including a
non-governmental organization (NGO) with the permission of the person whose rights were
violated. If it is impossible to get the permission of the person whose rights were violated (if
that person died, lost their ability to function etc), the third party or NGOs can apply to the
Commissioner without prior permission.>®®

The complaint can be lodged within one year from when the violation occurred or when the
person became aware of it.**® The complaints of people kept in prisons and other detention
institutions must be sent to the Commissioner by the prison authorities within 24 hours after
submission and cannot be censored.**” Should this right be violated, the person concerned
may lodge a complaint with the prosecutor’s office or court.

The Ombudsman may take the following actions if he/she finds that there has been a
violation of the rights or freedoms of an applicant (Article 13 of the law):

13.2.1. to demand from the governmental or municipal body whose decisions or actions (or
lack of action) violated the human rights or freedoms concerned to remedy those violations.
The appropriate bodies and officials shall, within 10 days, submit to the Commissioner
written information regarding the measures taken in respect of those violations. Where such
information is not submitted or the appropriate body fails to comply with the requests of the
Commissioner, the latter may apply to the superior authorities;

13.2.2. in cases where certain conduct appears to be a criminal offence, to apply to the
relevant bodies;

13.2.3. to apply to the authorized national bodies to file additional cassation complaints;
13.2.4. to submit proposals to the relevant bodies on instituting disciplinary proceedings
against the officials whose decision or action (or lack of action) violated human rights or
freedoms;

13.2.5. to inform the mass media of the results of the investigation conducted in respect of
human rights violations;

13.2.6. in cases where violations of human rights take on special public importance, if the
means at the disposal of the Commissioner are not sufficient for remedying those violations,
to apply to the President of the Republic of Azerbaijan, or to make a speech before the Milli
Mejlis (Parliament) of the Republic of Azerbaijan;

13.2.7. to apply to a court with a view to protecting the rights and freedoms that have been
violated by the decision or action (or lack of action) of the governmental or municipal body or
official concerned;

13.2.8. to apply to the Constitutional Court of the Republic of Azerbaijan in cases where the
rights and freedoms of the person have been violated by legislation in force.>*®

5.2.6. Effectiveness of anti-discrimination remedie s
Although Azerbaijani national legislation provides for legal remedies to address

discrimination, these remedies are not widely used. There are no official statistics on the civil
or criminal cases related to discrimination which have been brought before a court. The
problem may be related to a low public awareness of both the substantive right and the

303
304
305
306
307

Article 9.4 of the law on the ombudsman

Article 9.5 of the law, idem

Article 8.2 of the law, idem

Article 8.4 of the law, idem

Article 8.5 of the law, idem

3% More detailed information about the activities of the Ombudsman and the rules of lodging complaints is
available at: http://ombudsman.gov.az/view.php?lang=az&menu=59

111




remedies available. Another reason might be the factual unavailability of legal aid for the
indigent population and migrants. Although the legislation formally provides for legal aid in
criminal and civil cases, in actuality the right to effective state-funded legal aid is non-
existent in Azerbaijan. It is widely believed that the lack of an effective legal aid mechanism
in Azerbaijan seriously impedes access to justice in cases of discrimination.

5.3. INTERNATIONAL COMPLAINT MECHANISMS ACCEPTED BY
THE REPUBLIC OF AZERBAIJAN: PROCUDERS AND OUTCOMES
The Azerbaijan Republic has recognized the right of individual complaints before four UN
Committees, namely the Human Rights Committee, which monitors implementation of the
International Covenant on Civil and Political Rights (ICCPR), the Committee on the
Elimination of Discrimination against Women, which monitors implementation of the
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), the
Committee on the Elimination of Racial Discrimination, which monitors implementation of the
Convention on the Elimination of All Forms of Racial Discrimination (CERD), and the
Committee Against Torture, which monitors implementation of the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT).*%

At the European level, the Republic of Azerbaijan recognized the jurisdiction of the European
Court of Human Rights on 15 April 2002.3'° Should discrimination in the enjoyment of any of
the rights guaranteed by the ECHR occur, victims can lodge an application under Article 14
of the ECHR before the European Court containing their complaint and allegations of
discrimination. ¥* Protocol no. 12, which provides for a general protection against
discrimination, has been signed, but not ratified, by Azerbaijan.

Although Azerbaijan is a party to the European Social Charter (revised), it has not acceded
to the Additional Protocol CETS No.158, dated 9 November 1995, which recognizes the right
to lodge collective complaints about violations of the Charter with the European Committee
of Social Rights.

5.4. COMPLIANCE OF NATIONAL LEGISLATION WITH
INTERNATIONAL STANDARDS

Some provisions of Azerbaijani national legislation seem to be discriminatory on the ground
of nationality. For instance, Article 1, paragraph 4 of the Law of the Republic of Azerbaijan
on Freedom of Religious Belief of 20 August 1992 and Article 76.6 of the Migration Code of
the Republic of Azerbaijan restrict freedom of religion on the ground of nationality by
prohibiting religious propagation by aliens and stateless persons. This limitation conflicts with
the full enjoyment of the freedom of religion. In particular, it is in contradiction with Article 9
of the ECHR, which provides for freedom of religion. This was reaffirmed by the Council of
Europe’s Venice commission in Joint Opinion 681/2012 on the Law on Freedom of Religious
Belief of the Republic of Azerbaijan. The Commission recommended that the Azerbaijani

399 The detailed rules for lodging complaints to the UN through individual complaint mechanisms can be found (in

English) at: http://www2.ohchr.org/english/bodies/petitions/individual.htm

%10°0n 25 December 2001 the Parliament of Azerbaijan (Milli Majlis) ratified the Convention for the Protection of
Human Rights and Fundamental Freedoms. The ratificiation document was submitted to the Secretary-General
of the Council of Europe on 15 April 2002

1 The application pack and detailed information about the application procedure are available in Azerbaijani
at:http://echr.coe.int/Documents/PO_pack_ AZE.pdf
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authorities “explicitly allow proper proselytism and remove from Article 1 par. 4 the
prohibition on religious propagation by foreigners and persons without citizenship”.

Similarly, the European Committee of Social Rights, in its Conclusions for 2012 on the
implementation by Azerbaijan of Articles 1, 9, 20 and 24 of the Revised Charter, comes to
the conclusion that the situation in Azerbaijan is not in conformity with Article 1, para. 2 of
the Charter (Article 1 - Right to work, paragraph 2 - Freely undertaken work (non-
discrimination, prohibition of forced labour, other aspects), on the grounds that there is no
shift in the burden of proof in discrimination cases, and that the prohibition against foreign
nationals being employed in the civil service goes beyond that permitted by the Charter.3*?
Regarding gender discrimination, the Committee concluded that the situation in Azerbaijan is
not in conformity with Article 20 of the Charter on the grounds that there is no shift in the
burden of proof in gender discrimination cases, and that the legislation prohibits the

employment of women in underground mining and other “labour-intensive jobs”.3*3

5.5 CONCLUDING OBSERVATIONS

The limited case law and information available on judicial and non-judicial cases and/or
proceedings where allegations of discrimination have been raised seems to suggest that
both society and institutions in Azerbaijan need to familiarize themselves more with the
notion of discrimination, the forms it can take and the effects it can have.

A first recommendation would be to rationalize the legislation related to discrimination in a
similar way to what has been done with the Migration Code. To date, provisions relevant to
the matter are scattered in a number of different legal texts, and it is difficult, in the first
place, to trace them all. In addition to rationalizing the legal provisions, mechanisms should
be put in place to ensure compliance with the various applicable norms. Currently, the
mechanisms available appear to be quite weak and not capable of effectively redressing
violations.

Secondly, it seems important to invest in the training of civil servants so as reinforce the
understanding of what discrimination is about and the international and national legislation
available to fight against it, and to develop stronger skills so that discrimination can be
identified and prevented whenever it occurs.

Thirdly, it seems opportune to raise public awareness about the issue of discrimination, so
that people start to realize that some sorts of treatment, including contractual relationships
that seem “culturally and socially acceptable” are in fact discriminatory.

%12 |n particular, the Committee states: “As regards discrimination on grounds of nationality, the Committee notes

that positions in the civil service are reserved for citizens of the Azerbaijan Republic, this is irrespective of the
powers or authority of the post. The Committee finds that this restriction/ban on foreign nationals being employed
in the civil service goes beyond that permitted by the Charter”.

%13 The Labour Code of the Republic of Azerbaijan prohibits the employment of women in underground mining
and other labour-intensive jobs (Article 241 - “Places and types of work where the use of female labour is
prohibited”).
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6. EVIDENTIAL ISSUES IN NON-DISCRIMINATION

LAW
6.1. INTRODUCTION

Discrimination does not tend to be manifested in an open and easily identifiable manner.
Proving direct discrimination is often difficult even though, by definition, the differential
treatment is ‘openly’ based on a characteristic of the victim. As discussed in Chapter 2, the
ground of differential treatment is often either not expressed or is superficially related to
another factor (such as benefits conditioned on an individual being retired, which are
connected to age as a protected ground). In this sense, cases where individuals openly
declare their basis for differential treatment as one of the protected grounds are relatively
rare. An exception to this may be found in the Feryn case, where the owner of a company in
Belgium declared, through advertisements and orally, that no ‘immigrants’ would be recruited
to work for him.®'* The ECJ found that this was a clear case of direct discrimination on the
basis of race or ethnicity. However, the perpetrators will not always declare that they are
treating someone less favourably than others, nor indicate their reason for doing so. A
woman may be turned down for a job and told that she is simply ‘less qualified’ than the
male candidate who is offered the job. In this situation the victim may find it difficult to prove
that she was directly discriminated against because of her sex.

To address the difficulty of proving that differential treatment was based on a protected
ground, European non-discrimination law allows the burden of proof to be shared.
Accordingly, once the claimant can show facts from which it can be presumed that
discrimination may have occurred, the burden of proof falls on the perpetrator to prove
otherwise. This shift in the burden of proof is particularly helpful in claims of indirect
discrimination where it is necessary to prove that particular rules or practices have a
disproportionate impact on a particular group.

In order to raise a presumption of indirect discrimination, a claimant may need to rely on

statistical data that proves general patterns of differential treatment. Some national
jurisdictions also accept evidence generated through ‘situation testing’.

6.2. SHARING OF THE BURDEN OF PROOF

Shared burden of proof: the claimant needs to bring sufficient evidence to suggest that
discriminatory treatment may have occurred. This will raise a presumption of discrimination,
which the alleged perpetrator then has to rebut.

It is normally for the person bringing the claim to convince the deciding body that
discrimination has occurred. However, it can be particularly difficult to show that the
differential treatment received was on the basis of a particular protected characteristic. This
is because the motive behind differential treatment often exists only in the mind of the
perpetrator. Accordingly, claims of discrimination are most often based on objective
inferences related to the rule or practice in question. Put otherwise, the court must be
convinced that the only reasonable explanation for the difference in treatment is the
protected characteristic of the victim, such as sex or race. The principle applies equally in
cases of direct or indirect discrimination.

314 ECJ, Centrum voor gelijkheid van kansen en voor racismebestrijding v. Firma Feryn NV, Case C-54/07 [2008]

ECR 1-5187, 10 July 2008.
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Because the alleged perpetrator is in possession of the information needed to prove a claim,
non-discrimination law allows the burden of proof to be shared with the alleged perpetrator.
The principle of the sharing of the burden of proof is well entrenched in the ECHR and the
law of the EU.*"®

This has been explained through the ECtHR case-law, which, along with other regional and
global human rights protection mechanisms, has adopted the sharing of the burden of proof
more generally in relation to proving claims of human rights violations. The practice of the
ECtHR is to look at the available evidence as a whole, out of consideration of the fact that it
is the State that often has control over much of the information needed to prove a claim.
Accordingly, if the facts as presented by the claimant appear credible and consistent with the
available evidence, the ECtHR will accept them as proven, unless the State is able to offer a
convincing alternative explanation. In the ECtHR’s words it accepts as facts those assertions
that are

‘supported by the free evaluation of all evidence, including such inferences as may
flow from the facts and the parties’ submissions ... [P]roof may follow from the
coexistence of sufficiently strong, clear and concordant inferences or of similar
unrebutted presumptions of fact. Moreover, the level of persuasion necessary for
reaching a particular conclusion and, in this connection, the distribution of the burden
of proof, are intrinsically linked to the specificity of the facts, the nature of the
allegation made and the [ECHR] right at stake.”®*°

Example: in the case of Timishev v. Russia, the claimant alleged that he was prevented from
passing a checkpoint into a particular region because of his Chechen ethnic origin.*'’ The
ECtHR found this to be corroborated by official documents, which noted the existence of a
policy to restrict the movement of ethnic Chechens. The explanation of the State was found
unconvincing because of inconsistencies in its assertion that the victim left voluntarily after
being refused priority in the queue. Accordingly, the ECtHR accepted that the claimant had
been discriminated against on the basis of his ethnicity.

Example: in the Brunnhofer case, the claimant alleged sex discrimination because she was
paid less than a male colleague who was on the same pay grade.*'® The ECJ stated that it
was for the claimant to prove, firstly, that she was receiving less pay than her male
counterpart and, secondly, that she was performing work of equal value. This would be
sufficient to raise a presumption that the differential treatment could only be explained by
reference to her sex. It would then fall to the employer to disprove this.

315 |n addition to the cases referred to below, see Racial Equality Directive (Article 8), Employment Equality

Directive (Article 10), Gender Equality Directive (Recast) (Article 19), Gender Goods and Services Directive
(Article 9). See also case-law of the European Committee of Social Rights: SUD Travail Affaires Sociales v.
France (Complaint No. 24/2004), 8 November 2005, and Mental Disability Advocacy Centre (MDAC) v. Bulgaria
gCompIaint No. 41/2007), 3 June 2008.
' ECtHR, Nachova and Others v. Bulgaria [GC] (Nos. 43577/98 and 43579/98), 6 July 2005, para. 147. This is
repeated in the case of ECtHR, Timishev v. Russia (Nos. 55762/00 and 55974/00),
13 December 2005, para. 39, and ECtHR, D.H. and Others v. the Czech Republic [GC] (No. 57325/00), 13
November 2007, para. 178.
817 ECtHR, Timishev v. Russia (Nos. 55762/00 and 55974/00), 13 December 2005, paras. 40-44.
318 ECJ, Susanna Brunnhofer v. Bank der 6sterreichischen Postsparkasse AG, Case C-381/99 [2001] ECR I-
4961, 26 June 2001, paras. 51-62.
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Example: the case of Patrick Kelly v. National University of Ireland (University College,
Dublin)®**° concerned Mr Kelly’s applied for a vocational programme at the University College
Dublin (UCD) and had his application refused. Mr Kelly believed he had not been granted
the training due to alleged sexual discrimination and sought disclosure of the other
applications; UCD disclosed redacted versions. The Irish Court made a reference in relation
to Council Directive 97/80/EC on the burden of proof in cases of discrimination based on
sex; Council Directive 76/207/EEC on the implementation of the principle of equal treatment
for men and women as regards access to employment, vocational training and promotion,
and working conditions ("Equal Treatment Directive’); and Council Directive 2002/73/EC
which amended Council Directive 76/207/EEC. The Irish courts asked (i) whether Mr Kelly
had a right to see full versions of the documents to establish a prima facie case under the
provisions set out in Council Directives 76/207/EEC36, 97/80/EC37 and 2002/73/EC38 and
(i) if such a right was affected by national or EU laws relating to confidentiality. The ECJ
held that neither directive on the burden of proof in sex discrimination cases nor the Equal
Treatment Directive generally entitled an applicant for vocational training to access
information about the qualifications of the other applicants based on a suspicion of
discrimination and that any disclosure would be subject to the EU rules on confidentiality of
personal data. However, it was for the national court to decide whether the aim of Council
Directive 97/80/EC required a disclosure of such facts in individual cases.

Example: in Makhashevy®? the applicants were three Chechens brothers residing in the
Republic of Kabardino-Balkaria. One evening the first and second applicant, after having had
an argument with others in a night club, were stopped by policemen, who apparently were
waiting for them outside the venue, and brought to the police station. There they where they
were brutally beaten and ill-treated. The third applicant joined his relatives at the police
station after having been informed about their arrest: there, he too was beaten, kicked and
insulted with reference to his ethnic origin. On 15 November 2004, the day after the event,
the applicants filed a complained to the Prosecutor’s Office about the ill-treatment suffered,
but the investigations led to nothing. In June 2005 investigations were suspended for failure
to identify the perpetrators. From this date the investigation was opened and suspended
many times until 13 April 2006, when the Prosecutor decided to close it. The appeal against
the decision was unsuccessful. According to the ECtHR, where it is alleged that a violent act
was motivated by racial prejudice, shifting the burden of proof to the respondent Government
would amount to requiring the latter to prove the absence of a particular subjective attitude
on the part of the person concerned. In assessing the evidence of ill-treatment, the Court
has generally applied the standard of proof “beyond reasonable doubt”. Such proof may
follow from the coexistence of sufficiently strong, clear and concordant inferences or of
similar unrebutted presumptions of fact. In addition, where the events in issue lie wholly, or
in large part, within the exclusive knowledge of the authorities, as in the case of persons
within their control in custody, strong presumptions of fact will arise in respect of injuries
occurring during such detention. Should the respondent Government have exclusive access
to information able to corroborate or refute the applicant’s allegations, any lack of
cooperation by the Government, not supported by a satisfactory explanation, may give rise
to the drawing of inferences as to the well-foundedness of the applicant’s allegations. In the
absence of a convincing and plausible explanation of the events given by the Government,
and given that the brothers had presented a consistent and detailed description of the facts

319 £y, Patrick Kelly v. National University of Ireland (University College, Dublin) Case C-104/10, 21 July 2011.

320 ECtHR, Makhashevy v. Russia (case no. 20546/07), 31 July 2012.
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which had been supported by witnhess statements and medical reports, the Court concluded
that the applicant had been the victim, because of their origin, of a violation of article 14
taken together with article 3 ECHR.

Example: in a referral received by a German court®* the ECJ was asked whether the
behavior of an employer, who does not disclose requested information about the rejection of
a job application, can give rise the presumption of discrimination. The case is that of a
Russian woman whose application for a job she met the requirements of was rejected
without any prior interview and any explanation about the decision. Later, the same job
vacancy was posted again and she applied for the second time. As the previous time, she
was rejected. The applicant claimed to be victim of discrimination based on her sex and
origins. The ECJ, interpreting article 4(1) Directive 97/80 stated that the persons who claims
to be victim of discrimination bear the onus of proof, whilst the defendant has only to prove
that there has been no breach of the principle of non-discrimination. The Court pointed out
that although there are no rules entitling a worker, who claims plausibly that he or she meets
the requirements listed in a job announcement, and whose application was rejected, to have
access to information indicating whether the employer engaged another applicant at the end
of the recruitment process, it cannot be ruled out that a defendant’s refusal to grant any
access to information may be one of the factors to take into account in the context of
establishing facts from which it may be presumed that there has been direct or indirect
discrimination. This is also consistent with Directives 2000/43, 2000/78, 2006/54 which
stipulate that indirect discrimination in national law and may be established by any means,
including on the basis of statistical evidence.

It is important to keep two issues in mind. Firstly, it is national law that will determine what
kind of evidence is admissible before national bodies, and this may be stricter than the rules
used by the ECtHR or ECJ. Secondly, the rule on the reversal of the burden of proof will not
normally apply in cases of criminal law where the State is prosecuting the perpetrator for a
crime that was motivated by a racial prejudice, otherwise known as a ‘hate crime’. This is
partly because a higher standard of proof is needed to establish criminal liability, and partly
because it would be difficult to require a perpetrator to prove that they did not hold a racist
motive, which is entirely subjective.?*?

The alleged perpetrator can rebut the presumption in two ways. They may either prove that
the claimant is not actually in a similar or comparable situation to their ‘comparator’, as
discussed in Chapter 2.2.2., or that the differential treatment is not based on the protected
ground, but other objective differences, as discussed in Chapter 2.6. If the perpetrator fails to
rebut the presumption they will have to raise a defence of differential treatment, showing that
it is an objectively justified and proportionate measure.

Example: in the Brunnhofer case, above, the ECJ offered guidance on how the employer
might rebut the presumption of discrimination. Firstly, by showing that the male and female
employees were not actually in a comparable situation because they performed work which
was not of equal value. This might be the case if their jobs involved duties of a substantially
different nature. Secondly, by showing that objective factors, unrelated to sex, explained the

%21 £c), Galina Meister v Speech Design Carrier Systems GmbH, (case no. C-415/10), 19 April 2012.

%22 £or the approach of the ECtHR to the reversal of the burden of proof in the context of racist violence see
ECtHR, Nachova and Others v. Bulgaria [GC] (Nos. 43577/98 and 43579/98), 6 July 2005, paras. 144-159. EU
discrimination legislation does not require the reversal of the burden of proof to be applied in the context of
criminal law.
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difference in pay. This might be the case if the male employee’s income was being
supplemented by travel allowances owed by virtue of him having to commute over a long
distance and stay in a hotel during the working week.

Example: in the Feryn case, above, the ECJ found that the advertisements and statements
made by the perpetrator gave rise to a presumption of direct discrimination. However, the
ECJ also said that the alleged perpetrator could rebut this presumption if he could prove that
recruitment practices did not actually treat non-Whites differently — for instance, by showing
that non-White staff were in fact routinely recruited.

6.2.1. Factors not needing to be proven
Certain issues of fact which often accompany examples of discrimination, such as the

existence of prejudice, or an intention to discriminate, are not actually of relevance to
determining whether the legal test for discrimination has been satisfied. What must be
proven in a case of discrimination is simply the existence of differential treatment, on the
basis of a prohibited ground, which is not justified. This means that several ancillary facts
surrounding situations of discrimination do not need establishing in order to prove a claim.

Firstly, there is no need to prove that the perpetrator is motivated by prejudice — thus, there
is no need to prove the perpetrator has ‘racist’ or ‘sexist’ views in order to prove race or sex
discrimination. In general law cannot regulate individuals’ attitudes since they are entirely
internal. Rather it can only regulate actions through which such attitudes may manifest
themselves.

Example: in the Feryn case, the owner of the company said that he applied this rule because
his customers (rather than he himself) only wanted white Belgians to perform the work. The
ECJ did not treat this as relevant to deciding if discrimination had occurred. You will not
normally need to prove a discriminatory motive unless you are attempting to prove the
commission of a ‘hate crime’, since criminal law has higher thresholds of evidence.

Secondly, it is not necessary to show that the rule or practice in question is intended to result
in differential treatment. That is to say, even if a public authority or private individual can
point to a well-intentioned or good-faith practice, if the effect of that practice is to
disadvantage a particular group, this will amount to discrimination.

Example: in the case of D.H. and Others v. the Czech Republic, discussed above, the
government argued that the system of ‘special’ schools was established in order to assist in
the education of Roma children by overcoming language difficulties and redressing the lack
of pre-school education.®>® However, the ECtHR found that it was irrelevant whether the
policy in question was aimed at Roma children. In order to prove discrimination it was
necessary to show that they were disproportionately and negatively affected by comparison
to the majority population, not that there existed any intention to discriminate.?*

Thirdly, in relation to a case on race discrimination, the ECJ found that there was no need to
prove that there is actually an identifiable victim, and presumably this has equal application
for other grounds of discrimination in similar circumstances. While under EU law there may

323 ECtHR, D.H. and Others v. the Czech Republic [GC] (No. 57325/00), 13 November 2007, para. 79.
%24 |bid, paras. 175 and 184.
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be no requirement for an identifiable victim, this is not the case for accessing the ECtHR,
where such claim would not meet the criteria for admissibility under Article 34 of the ECHR.

Example: in the Feryn case it was not possible to show that someone had tried to apply for a
job and been turned down, and it was not possible to find someone who said that they had
decided not to apply for the job on the basis of the advert. Put in other words, there was no
‘identifiable’ victim, and the case was brought by Belgium’s equality body. The ECJ said that
it was not necessary to identify someone who had been discriminated against. This was
because it was clear from the wording of the advert that ‘non-Whites’ would be deterred from
applying because they knew in advance that they could not be successful. According to this,
it would be possible to prove that legislation or policies were discriminatory, without needing
to show an actual victim.

Example: in cases of ‘situation testing’ (discussed below) individuals often take part in the
knowledge or expectation that they will be treated unfavourably. Their main aim is not to
actually access the service in question, but to collect evidence. This means that these
individuals are not ‘victims’ in the traditional sense. They are concerned with ensuring
enforcement of the law rather than seeking compensation for harm suffered. In a case
brought in Sweden, where a group of law students conducted situation testing at nightclubs
and restaurants, the Supreme Court found that those involved in testing were still able to
bring proceedings for discriminatory treatment. At the same time the damages they were
awarded could be reduced to reflect the fact that they had not been denied something that
they actually wanted (i.e., entry to particular establishments).?*

6.3. ROLE OF STATISTICS AND OTHER DATA

Statistical data can play an important role in helping a claimant give rise to a presumption of
discrimination. It is particularly useful in proving indirect discrimination, because in these
situations the rules or practices in question are neutral on the surface. Where this is the case
it is necessary to focus on the effects of the rules or practices to show that they are
disproportionately unfavourable to specific groups of persons by comparison to others in a
similar situation. Production of statistical data works together with the reversal of the burden
of proof: where data shows, for example, that women or disabled persons are particularly
disadvantaged, it will be for the State to give a convincing alternative explanation of the

figures. The ECtHR spelt this out in the case of Hoogendijk v. the Netherlands:3%°

‘[Tlhe Court considers that where an applicant is able to show, on the basis of
undisputed official statistics, the existence of a prima facie indication that a specific
rule — although formulated in a neutral manner — in fact affects a clearly higher
percentage of women than men, it is for the respondent Government to show that
this is the result of objective factors unrelated to any discrimination on grounds of
sex.’

When considering statistical evidence the courts do not appear to have laid down any strict
threshold requirement that needs to be evidenced in establishing that indirect discrimination
has taken place. The ECJ does emphasise that a substantial figure needs to be achieved. A

325 Sweden, Supreme Court, Escape Bar and Restaurant v. Ombudsman against Ethnic Discrimination T-2224-

07, 1 October 2008. English summary available at FRA InfoPortal, Case 365-1; European Network of Legal
Experts on the Non-Discrimination Field, 8 (July 2009) ‘European Anti-Discrimination Law Review’, p. 68.
326 Hoogendijk v. the Netherlands (dec.) (No. 58641/00), 6 January 2005.

119




summary of ECJ case-law is presented in the Opinion of Léger AG in the Nolte case where
he stated in relation to sex discrimination:

In order to be presumed discriminatory, the measure must affect “a far greater
number of women than men” [Rinner-Kiihn**"] or “a considerably lower percentage of
men than women” [Nimz®#®, Kowalska®®°] or “far more women than men” [De Weerd,
née Roks, and Others ).

Cases suggest that the proportion of women affected by the measure must be
particularly marked. In Rinner-Kiihn, the Court inferred the existence of a
discriminatory situation where the percentage of women was 89%. In this instance,
per se the figure of 60% ... would therefore probably be quite insufficient to infer the
existence of discrimination.®**

Example: in the Schonheit case a part-time employee alleged that she was discriminated
against on the basis of her sex.*** The difference in payable pensions, which was not based
on differences in the time worked, meant that part-time employees were, effectively, paid
less than full-time employees. Statistical evidence was brought to show that 87.9% of part-
time employees were women. As the measure, although neutral, negatively affected women
disproportionately to men, the ECJ accepted that it gave rise to a presumption of indirect
discrimination on the basis of sex. Similarly, a disadvantage to parttime workers, where 87%
of these were women, was accepted as sufficient in the Gerster case.®®

Example: the Seymour-Smith case concerned UK law relating to unfair dismissal, which
gave special protection to those who had been working for longer than two years
continuously with the particular employer.®** The complainant alleged that this amounted to
indirect discrimination based on sex, since women were less likely than men to satisfy this
criterion. This case is interesting because the ECJ suggested that a lower level of
disproportion could still prove indirect discrimination ‘if it revealed a persistent and relatively
constant disparity over a long period between men and women’. However, on the particular
facts of this case the ECJ indicated that the statistics that were presented, which indicated
that 77.4% of men and 68.9% of women fulfilled the criterion, did not evidence that a
considerably smaller percentage of women could comply with the rule.

Example: the case of D.H. and Others v. the Czech Republic involved complaints by Roma
applicants that their children were excluded from the mainstream education system and
placed in ‘special’ schools intended for those with learning difficulties, on the basis of their
Roma ethnicity.>*® The allocation of Roma children to ‘special’ schools was based on the use
of tests designed to test intellectual capacity. Despite this apparently ‘neutral’ practice, the

%27 £, Rinner-Kiihn v. FWW Spezial-Gebaudereinigung, Case C-171/88 [1989] ECR 2743, 13 July 1989.

328 ECJ, Nimz v. Freie und Hansestadt Hamburg, Case C-184/89 [1991] ECR 1-297, 7 February 1991.

%29 £CJ, Kowalska v. Freie und Hansestadt Hamburg, Case C-33/89 [1990] ECR 1-2591, 27 June 1990.

330 ECJ, De Weerd, née Roks, and Others v. Bestuur van de Bedrijfsvereniging voor de Gezondheid,

Geestelijke en Maatschappelijke Belangen and Others, Case C-343/92 [1994] ECR I-571, 24 February 1994.
Opinion of Advocate General Léger of 31 May 1995, paras. 57-58 in ECJ, Nolte v.

Landesversicherungsanstalt Hannover, Case C-317/93 [1995] ECR 1-4625, 14 December 1995.

332 ECJ, Hilde Schonheit v. Stadt Frankfurt am Main and Silvia Becker v. Land Hessen, Joined Cases C-4/02 and

C-5/02 [2003] ECR 1-12575, 23 October 2003.
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1-623, 9 February 1999.
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nature of the tests made it inherently more difficult for Roma children to achieve a
satisfactory result and enter the mainstream education system. The ECtHR found this to be
proven by reference to statistical evidence showing the particularly high proportion of pupils
of Roma origin placed in ‘special’ schools. The data submitted by the applicants relating to
their particular geographical region suggested that 50 to 56% of special-school pupils were
Roma, while they only represented around 2% of the total population in education. Data
taken from inter-governmental sources suggested between 50% and 90% of Roma attended
special schools in the country as a whole. The ECtHR found that while the data was not
exact it did reveal that the number of Roma children affected was ‘disproportionately high’
relative to their composition of the population as a whole.**

Example: a preliminary ruling®’ requested by Austrian courts concerned the issue of
discrimination in a State pension scheme in light of Article 4(1) of Council Directive 79/7/EEC
of 19 December 1978 on the progressive implementation of the principle of equal treatment
for men and women in matters of social security. This scheme was based on the application
of a special one-off increase designed to maintain the purchasing power of the pension in
Austria. The increase was applied unless the individual’s income exceeded a set minimum
level. However, the increase was not applied if the pensioner lived with a spouse and their
joint incomes exceeded the minimum level. The reference has been made in proceedings
between Ms Brachner, who was not entitled to receive the compensatory supplement
because her pension together with the income of her spouse exceeded that minimum level,
and the Austrian Pension Insurance Office. The ECJ concluded that the scheme in question
was not direct discrimination because it applied equally to all pensioners irrespective of
gender. However, taking into account the statistical data produced before the referring court,
proportionately more pensioners receiving the minimum level were women (57% as opposed
to 25% men) as the scheme was contributory and women in Austria work for fewer years
than men. This resulted in 82% of women on a minimum income not receiving the increase
due to the aggregation of income rule, as opposed to 58% of men. Therefore, the referring
court would be justified in taking the view that a national arrangement which leads to the
exclusion from an exceptional pension increase of a significantly higher proportion of female
pensioners than male pensioners, was precluded as involving indirect discrimination against
women.

It seems that it may be possible to prove that a protected group is disproportionately affected
even where no statistical data is available, but the available sources are reliable and support
this analysis.

Example: the case of Opuz v. Turkey involved an individual with a history of domestic
violence who had brutalised his wife and her mother on several occasions, eventually
murdering the mother.**® The ECtHR found that the State had failed to protect the applicant
and her mother from inhuman and degrading treatment, as well as the latter’s life. It also
found that the State had discriminated against the applicants because the failure to offer
adequate protection was based on the fact that they were women. It came to this conclusion
in part based on evidence that victims of domestic violence were predominantly women, and
figures illustrating the relatively limited use the national courts had made of powers to grant
orders designed to protect victims of violence in the home. Interestingly in this case, there

33 ECtHR, D.H. and Others v. the Czech Republic [GC] (No. 57325/00), 13 November 2007, paras. 18, 196-201.
337 CJEU, Waltraud Brachner v. Pensionsversicherungsanstalt Case C-123/10, 20 October 2011.
338 ECtHR, Opuz v. Turkey (No. 33401/02), 9 June 2009.
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were no statistics presented to the ECtHR showing that victims of domestic violence were
predominantly women, and indeed it was noted that Amnesty International stated that there
were no reliable data to this effect. Rather, the ECtHR was prepared to accept the
assessment of Amnesty International, a reputable national NGO and the UN’s Committee on
the Elimination of Discrimination Against Women that violence against women was a
significant problem in Turkey.

Note that statistical data may not always be necessary to prove cases of indirect
discrimination. Whether statistics are necessary in order to prove a claim will depend on the
facts of the case. In particular, proof as to the practices or beliefs of others belonging to the
same protected category may be enough.

Example: in the case of OrSus and Others v. Croatia certain schools had established classes
which dealt with reduced curricula as compared to normal classes. It was alleged that these
classes contained a disproportionately high number of Roma students and therefore
amounted to indirect discrimination on the basis of ethnicity. The government contended that
these classes were constituted on the basis of competence in Croatian, and that once a
student reached adequate language proficiency they were transferred to the mainstream
classes. The ECtHR found that, unlike the D.H. case, the statistics alone did not give rise to
a presumption of discrimination. In one school 44% of pupils were Roma and 73% attended
a Roma-only class. In another school 10% were Roma and 36% of them attended a Roma-
only class. This confirmed that there was no general policy to automatically place Roma in
separate classes. However, the ECtHR went on to state that it was possible to establish a
claim of indirect discrimination without relying on statistical data. Here, the fact that the
measure of placing children in separate classes on the basis of their insufficient command of
Croatian was only applied to Roma students. Accordingly, this gave rise to a presumption of
differential treatment.®**

Example: a case taken before the Slovenian Advocate of the Principle of Equality involved
an employer who provided meals for employees that often included products derived from
pork meat or fat. A Muslim employee requested the alternative monthly meal allowance in
order to purchase their own food, which the employer only issued to employees who could
prove the need for alternative eating arrangements for medical reasons.?*° This was a case
of indirect discrimination since a practice that was neutral on the surface had an inherently
negative impact on Muslims who are not permitted to eat pork. In the circumstances of this
case it was not necessary to bring statistical evidence to show that the rule negatively affects
Muslims because it is readily ascertainable that Muslims may not eat pork by reference to
evidence of their religious practices.

Example: a case taken before the UK courts involved an employer that prohibited the
wearing of jewellery (including for religious reasons) on the outside of the employee’s
uniform.?** A Christian employee claimed that this amounted to discrimination on the basis of
her religion because she was not permitted to wear a cross. During the case and the
subsequent appeals the courts were prepared to accept that this could constitute indirect
discrimination on religious grounds, if it could be proved that wearing the cross was a

339 ECtHR, Oréus and Others v. Croatia [GC] (No. 15766/03), 16 March 2010, paras. 152-153.

340 advocate of the Principle of Equality (Slovenia), Decision No. UEM-0921-1/2008-3, 28 August 2008. English
summary available at FRA Infoportal, Case 364-1; European Network of Legal Experts on the Non-Discrimination
Field, 8 (July 2009) ‘European Anti-Discrimination Law Review’, at p. 64.
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requirement of the Christian faith. For this purpose the Employment Tribunal sought
evidence from expert witnesses regarding Christian practices, rather than statistical
evidence relating to the numbers of Christians who wear religious symbols at work.

Key points

e The motive behind the less favourable treatment is irrelevant; it is the impact that is
important.

¢ Under EU law there is no need to establish an identifiable victim.

« The initial burden rests with the complainant to establish evidence that suggests that
discrimination has taken place.

« Statistical evidence may be used in order to help give rise to a presumption of
discrimination.

« The burden then shifts to the alleged perpetrator who must provide evidence that
shows that the less favourable treatment was not based on one of the protected
grounds.

e The presumption of discrimination can be rebutted by proving: either that the victim is
not in a similar situation to their ‘comparator’; or that the difference in treatment is
based on some objective factor, unconnected to the protected ground. If the
perpetrator fails to rebut this presumption they may still attempt to justify the
differential treatment.

Further reading
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NOTE ON CITATION

The above case-law provides the reader with comprehensive information that will enable
them to find the full judgment of the case concerned. This may be deemed useful should the
reader want to delve deeper into the reasoning and analysis applied before the respective
court in reaching the decision concerned.

Much of the cases referred to in this publication are either cases decided before the ECJ or
the ECtHR; so, they constitute the focus of the remainder of the discussion. Similar
technigues can, nonetheless, be used when using national case-law databases.

In order to find ECtHR case-law, the reader can access the ECtHR HUDOC portal, which
provides free access to ECtHR case-law: www.echr.coe.int/ECHR/EN/Header/Case-
Law/Hudoc/Hudoc+database/. The HUDOC portal has a user friendly search engine which
makes finding the desired case-law a simple exercise. The simplest way of finding the
required case is to enter the application number into the search box entitled ‘Application
Number’.

In order to find ECJ case-law, the reader can access the CURIA search engine, which
provides free access to ECJ case-law: http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en.
The CURIA search engine has a user friendly interface which makes finding the desired
case-law a simple exercise. The simplest way of finding the required case is to enter the
case number into the search box entitled ‘Case number’.

Alternatively, the two suggested search engines (or any search engine that is used) will
allow the user to browse the cases by date. Locating the required caselaw through browsing
the date of the judgment has been made easier through the presentation of the date with all
cases that have been incorporated in this Handbook.
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